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 Civil ippezl Wo.1524 of 1982, D/-24.1.1989.

Vishwznath Socd, Appellant v, Unlon of India
and ancther, Respcrdents.

(R) 4rbitratien ot (10 of 1940),. 8.30.- Award -
Inierfevems- Fon-spestlog sward =Comclusions
rezrhel by Arkltrater after considering materlal
plrced licre. bin- Ho error onfzee of avrard -
Egld, aflirmation of zward by Figh Court without
imerference was proper.

N ]

('Para 3 )

(B} JArbitration sct (10 of 1910), 8e.2(a), 30-
Arbitretion clause -Scope -Corstruction contract-
Time azle esseizce of comirasc = Claureé in contraet
stipulating compercetion to be reld by contractor
for delay =Decision of Supide. Engp. on-amount of
compe epiion mede final upler the clawse -Held
matter as to smount of compepsation could not be
referred to erbitrater. Dreision of Hinachal
Pradesh High Court, Heversed.

_ The coniractor undertocgl the comstruction of a
Bullding by an agrsement entered Into belween hin and the
Goverrmarmt. A oiause in the contract made the time specificd
for the PDerformanct of the contract a matter of esnence and
emohasised the need on the part of the contracteor to scrupulously
adhere to tie time schedule approved by the Englreer-in-
Charge. With 2 view to compel the centracter to adhere to
this time schedule, thce clavse Mrovided a kind of penalty
in the form of a combensation to the Government for default
in pdbering to the time schedule, The clavse erwiseged an
amount cf compensstion eakt2leated at a percerfage'cf the esti-
mated cost of Hthe whole werk on the basis of the number of
days for which the work remeins uncommenced or urfinlshed to
the prescribed es™ent on the relevent detes. The sizaimin
compensaticon Farable on this ground was also fixed by the
clauses Urder Gioe clawse the diseretlon to recuce the rate
of compersation Wwas corferred on the Supzrintending Snelinear.
Hig decislion on the rats/srount of compensation payable under
the e¢lavse wes also mede finals The agrecment also containzd
an arbitretion elowse, The arbitration clasuse in the agree-
ment started with an opening firase cxcluding frem arbltrziion
certpin mptteire apd dispuies, provislon in.respect of which
has bucn mads elsecwheére or otherwise in the cortrect. Disputs
arose between the parties. On a refererce being made to the
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Bk crbitrator as per the arbitretion clause the Arbitretor
2% nllewed the claim put forth by Goverrent on account of
¢ compensation for delay In performarce <f contract. On
gt the gquestion whether matter regarding jvantum of corpen-
£ sation conld be referred to arbltrator.

Held, that the opening weords of the arbitration
clause, wiz. "except where otherwise trovided in the cone
trect" placed the question of Auvardinz compensation outslde
‘the purview of the érbiltrater. The c-~rpensation determined
“r elther by She Enginecer-Iin-Charge ot -~ Tucther refercoce
.. by voe Euperintoriing Dnginscr was nct Capable of being
?’Lf caxted in @ estlos tafore tiie arolircicxr. Diclsion of
“: Eimechal Pradcah Eigh Court, Reversel. '

( Paras 9'1':;

The levy of eompensation unfer the elguse
cannot be sald to be in the nature o an aubtomatlic “evy
to be made by the Enpineer-in-chnres 2ased on the number
of days o dslay and the estlimatel arount of worlk, Flratly,
the refereore In tle clause 4o Uhe rzjuiremcit that the
work shall throughout the stinulatcd Le1dal of the contract
be proceeded with due dilipeme ard “.:c reference in the
latter part of the clauwre thet th: c-mprersstion has %o be
=id "inthe cvent of the contrancsr :Eil,nﬂ to comply with"
wescribrd time schedule make 1k zlepr that the levy
mataon 28 cordibioped on roame defauit o néglipence
Tt of Bie cortractms, Gicc--ily, whille the clause
e rate o corpertaticn At L UzT -E:i:l’.ut for every day
(e L1t kY %Sele=3 core o precnrl’i: the maxinoum compen
getic 010 Der cant on this pgreus. and 1t also provides
for o discreslian to the S« Ba to ricme the rate of penalty
from 1 per cent. .

- bl

Though the clause u-n-esl not specifically s-y
so, 1t is clear that nay moderation that mey be dono

h}r the.Supericteniing Englreer woull depernd upon the cirewms-
tamos, the neture ard pericd of ccfault ard the degree

of nrrlipetes ¢ default that could br stiridbuted 4o the
eantrortor. A Drectice the amcunt of comdpemsation will

be iritdleilylevicd by the Pngincem~in-chasoe and the

Bups vl sl oy panag e g D RIS NG CILY HE

sonz b of revizigarl ov appell-*: authority to whem

the 2cortrartor s2openle £Ar redzecz. The comfersaticn

cleate eorbelit a cospaste maehlinzy for deterninagtion of
the aomperzetion whinli enn be clsiczd by the Covernment

on the proupd of de bay on the part =f the contrecter in
conblcting Lhe cenract a3 per the time schedile agreed

to hetwesn The pParbles. The decizian of the Svperinterding
LBaginzsery, 1s In the maturs o & erisidend desdsion which

he has to arTlve at affer comsidsring the vorlevs mitigating
ghewrtanees that may be plesded T thi: contracter or

his plea vhet he 18 nob liphle to Zay compensation at all
under this eclawse. The gquestlion regarding the amount of
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Vishwanath Sood vy Union. of _India

compensation leviable has therefore to be decided only by
the Superintending Engineer and nc one: elsc.

( Para 8 )

RANGANATE AN, J. 3= The appellant Vishwamth Sood
undertook the r..oa*trunticn of a Farmzrs' Community Gentre
.Bu,ilding at; Thane«israr by an agreem nc entered into with - -
the Unlon of Irdia ard the State of Eimpéhal: Pradesh. dated
20,641958, -Cenbaln clsputers avese bet w2en the pesrtles to
the agreement anl in terrs of clause 25 o the agrecment,
they were refervcd to a scle arbi%zZatcer. The contractor
submitied a claim o B, 1,208,000 wvhile toe rcsponlsnus also
submitted a countemclaln, By an award dated 20,3.1972, the
the arbitrator "’"I:‘if‘ded an amount of k.31, 952 /- to 'Lhe contractor
and a sum of ™, 21,504/< to the **e.,pon;':mn The award.was :
filed in the cow "'. Tae coniractor TLlled an gpolication in
the court for molificetion or cerrectisca of the eward in- -
respsct of threz items of biz clnim {L,8 and 9) and item Nol
of the resnomient's cournter clalme The Departrent also filed
1ts objections to the awzrd ard prayed thet a sum of Rupecs
8,080,29 shovid be awarded in favour of the Debartment or the
award remitted to arbitrater.  The ienarned sirgle Julge dis-
missed the objectisns of the responderis. Sc far as the
appellant!s prayesrs werz comernsd, b allov:d the same only
in respect of Jurm 1 of the respoxent’s counter claim  Ee
held tha% the arbitrater was not n juswifizd in granting to
the Governnsrh o «<un ¢ R, 20,000/ azainst the coitractor.
Both the cortyvadtcr anl the rcsnorden‘n._- woferred appeals
to the Divisicu I‘r- r}, Tne Berch revzrsedl the order of the
learnsd singis Tl e, It set aoe’de the crder of. the learned
'single duize in eo Tar as the sum of 5, 20,000/~ was deleted
thereby foem the aware1 of -the arbitrator. ' Theraward was
I'Cstc“‘r‘cl vo Wy oririnal terrs and the contractar wes held
entitied %o ilnierez’ at 6 per cent on the amount feounl due
to haim after edjusilng the sum awarded by the axbitretor in
favour of vha Ceoreramznt ageirst the sum awarded in favour
of  the contTachcls ti 4 '

Ee The contractor has preferred this nppeal by gpecial
leavs frcm She arder o the Divisicn Bemh ar the Itigh Comt.

Sy Le

ar ned covnsm. for the appellant pressed the cnn*en—
ticm in resp
s

: tob O G fowr items to which he had objected
before the lzarngd su, :lg Julge and the Division Berch.
Three of these 'tu‘m pu tain to the claims put forward by the
¢ St '-‘."LC‘_" valch were rejected by the arbltrator amd held by
the covirts to nave be en ig .;,J.y re jected, The first claim
(item Hoel) made by the conlractor wzs of a sum of ™12 ?20/-
wnich, "LCC.-I‘Cl.uL,J to himy, was Lhe less incwrred by him by

T 04:._




‘Vishwanath Sood ve Union of India

L@raason of thanupnrtmant's delay in handing over the site
ﬁ;u)him £Dr oXe.14ting the contracte Tha learned Bingle

g Judge digcussed this aspocst of the matter at longthe [lo
ﬁobaarvod that, on this point, thoere was, on the on2 hand,
?oral ovidence apdduced on bohalf of the Dopartment while
?thora wags | cnly the bagre denial of tho contractor on the
gothar-r Ho pointed out that the arb*trator hau £ully- conoiu

ﬁﬂrod the martar and that ;t was not Opon ta tio court to

n the Iaoo’of Lhd racO“d- Tho second Llaim (itom o «3)
_ﬂwas 10F a sum of ~e62172/~ boing the amount kopt as
’hsocurlty 'wi th the rocpondcu,-l In respect of this 1item also

:Departmont *&13& had buon consirained to tako up the work
”dapnstmantal\y at tho cost and rirk of tho contractor. Ilo
g,helu that thils was an anpuct Which had boon congidored by
githe arbitrator and a propor conclusion pgrxlved ate Tho
{4 third claim put forwarc by tho petitionor (ifton [ive9) wase
? for a sun. 0f %e30:000/~ clzinod as compansantucn for an

_anount spent by thad contractor for thz purchnse of a truck
-for this works Tho loarncc singlo Judge horo aduin pocintod
?;out that no material had booen plgecd bofore the arbitrator,

- hy tha gontractor to ghow that ho was entitled to tho amount
$1hnu ‘thaty 4in any evont, hoving rcgard to9 tho fact that the w:.rk

vas ¢xecutod by th2 Donarinent gt the cost and xlsk of tho con-
tractors thorc was no guostion cf the contiractor. pra2forring
any clain in rospect of this itom, The above threo claims of
the pstitioner wa2re also rcjected by the Division Bonch which
‘n-fated cat that the award made bj tho arbitrator was not a

t eaking award and that the face of the awnrd did not show any
¢ :rors Yo do not think that so far es these clains are con-
cernady that tho appollpnt Khas any arguabld case at alle As
pointad out bv tho Divislon Beneh of the High Court, tho avard
© was a non=-spoaking awards The arbitrator had considarad the
‘nmoterials placzd baforo hinm and had arrivod nt his conclusionse
' Tho awuard dces not on the face of 4t discloso any crrory nuch
loseg ot orxor of lawy vhich nceds to bo soi righte e, thero=-
foroy 'uld “hat the High Ccurt was justificd in affirming the
averd s¢ far a=z th? rcjectlion of these thrae claimsg is concgornoede

4..
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elaim et all,  In ord:zr to sgooreclate the finding of the learned

H.

'

Vishwarath §~al v. Uniern of India

4. - The position in regard to the counter elaim of the
respordents which was gllowed by the srbitrator armd the
Division Bench stamls cn a different footing, -The respondents!
claim before the arbitrater was that they were entitled to
receive from the contrsctor '%e, 21,C00/- on account of payment ;
of 10 per cert compensesticon on the tendered am~unt for not execcue
ting the work in accdrdance with the terms and conditions - of
the agreement™ Ao agaipst this alagim the arbitratar awarded
the respomderts a sum of #,20,C00/-,.. The learned single Julge
took ths yvisw that having regard to clause 2 of the contract
(pertainlng to ¢he élziin by tas respomdint) read with clause
25 it was clear that enov compensetior umier olauge 2 could

be -ad Judicated uwpeon crly by the Superintenmiing Engipser or

the Development Gommissicrer and that 1t was net open to the
arbltrator to bhave sntered wpon n referenee in regard to this

sinple Judge it will bz usefv to okt out clavses 2 amd 25 of
the ecrditionc of conbtrect on whih his decislon was based 1

"Olause 2. Cempensati~n for delay. =The time allaved
for carrylng out the werx 25 entered in the terder shall be
strictly observed by the contracter anl sil be deemed to be
the rgsemee of the coniract con the part & the contresctor and
shall Le reckored from the fifteerth ¢ny ofter the date on o
which.the ordex to comznee the woric 1y Lssusd to the contracter. i
The work shell throuchcuat the stipulsted period of the cone
treet be procecdot wilh pll duz diliperce and the centracter
choll pay a3 ccmperscyion on ameUnt eotal o one JPerT ceny,y
pr such amellzt emovnt es the Svrecduteniing Bnzireer(¥hose
deelsron in writi¥ng sheid bz final) mar decide on the amount
of the estimatsd ccet of the whole work 5 fhown in the
tender Tor every dey thet the worle remeirs uncommenced, or
urfiniched, af%sr prover dotes, And further, to emmure
good rogress @ming the cxecutilon of the Wwork, the contrectar
shall be bourd wn 11 cpses An which the tire allosed for amy
work exceeds, one month{s-ve for spacial jJcbs) to complete
onc —elghth of Whe whols of the work before ors=fourth of thae )
wiole time al'owsd unier the contract has elapsed; three- o
eights of the vk, bclore org=holf of sueh time has elapsedf § of 3

N0 AFfe-LoUuTiI o gl time hes elapseda.- Hewever, for v tha work]
sheelal jS<bs iF A time—szhedule has Peen submitted by the T
Concreetar amd the came has bzen scechied by tine Bngimcer- :
inechargdy, the contrsetor shall cemply with “he s51d time
schedblic. In the eveni of Thg cortractar failing to comply
wath this cermiitlon, ne chall b liakic fo poy a3 compcnsetion
an amcunh equil to ore par cent or such smalisr amcurnt as the
Superivfieniing Enplnces (whcie dendcoion 4n wrlting shall be
Inpe) 12y decidz on the caid estimated ecst of the whcdle
wore Terr evary Cay that the dne guentity of wesk remalra
!_I_'I_"‘:QH:[.":LE |:E',, ]_.‘“:"L‘-Hl'_';_-l'.:-.FfJ. .ﬂ:;r_'..lﬂ}“s thne the cntlre amauns o o ompPen i
gotic to Le Dnld urder the prorisicrs of this clevuze shpll
not exoced ten per ecerkt,y, on the estimated cost of the work
a3 shown in tho Tonder'
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e N il O R



Vishwenath Sood v. Union of Indla . !

nJlause P85 5 Settlement of disputes by Arbitration .
Bxcept where otherwise provided in the contragt, all questionsGn
isputes releting to the meaning of the specifipatioms, designs,
firawings and iratruetions hereinbefore mentinned. and. as to the
any other question, clalm, matter cr thing whatscever, in amy

way arising out . of ‘or relating to the contract, desigma, drawingd,
'specificetiond, estimates iviairustion, crder, or thdse condi=
$tions or otherwise concerning the works or the exeoution o = -
Pallure to excewte . the spme whebther arising during the ' progress
fof the v -~k .or alteT the completion or eban!oupent therect shall
e referr=d %o the sole erblfi¥atlon of the person appointed :
fiby the Cniefr Engineer, Fimaznal I'redesh Public Works Department

EL, il--rll‘!’ -

i
4
]

-
T

@The Division Bemeh did not agree with the view of the learnd:
.EinE;-LE.:!'JLﬂ.EE-,- It pointed out that, while in the ordinary course,
Etne rate of compensstion payable by the contractor ie ong per
focent of the amovnt of the extimated cost of i whole work,

& wider clause 2, the Supevintenlipg Bapineer is sushorised to

Ex depart from-this fAgure andl determine toe compeulatlon at a

Eigmaller amount AL there are any cxisnurating clroumtances
SEin favour o the eporirertor. Tz quueeticn bhrrevar was whether
fithe compensation determiced unfcr clavse 2 I3 eroluied from
ithe scope of "arbitraticn urder alauss 25, The Livizion Bench
@lapavesed this gueavion In bthe megnlive. It pelrted out that

b the 8ine qua non o ciause 2 was that the contractor should
Mhave been gullty of delay in commercing the werlk or in comple=-
mting it but the clpuse did not specify elther the autharlty
#ior the proceduvre for determinlng whelber the contrector 1s
Meiresponsible for. the defauif, Observing that there can be a
Beserious dispates in g parvicular case a8 to the -pevaon who 1s

- resporeible Jor the delny, taz Bereh took the view that the

- determinatlon of vhis dZrepute cannat be excluled from the
hgoope of clpuse 85, The Ferch observed that in a3 much as

§i.a bona £idz dlepute car be raised by the contrector-in regerd
gt his liebdlity %o compensation under clause 2 and no mechinesry
%ils provided in clavar 2 for the resplution of that dispute,

i there 1s ample justification for holding that resart can be

i hed to arbitration uirler clavse 25, ‘'Me statemert in clause

by 2 that the decision of the Svperintending Engineer is finel,

2 according to the Bench, merely constituted a decleration

g that no offdeer in the Department could disturb his quall-
&-flcation. Bubt thias finalivy cannct be construed 25 extending

W bo exclule the jurisdlictiion o the arbitrator under clause

. 23, On this view of the metter, the DMvision Bench found

W itseld unahie tEﬂEEEEF with the lgarred Single Julge t :Elltr

the arbi.¥acor gavzlisd outside his Serisal otron

!'?r
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the arbitrator hed travelled out=ide his iwisﬁict.i-nn in
awarding a sum of Re2U,000/- as compensation to the Government
aginst the contractor for the delay in executlng the work.

54 It will be'-seen from the narration above that so far as
thils item was comcerned, both partles proceeded on the footlng
that the claim of the Goveroment was a claim urder eclause 2 and
that the arbliretor had awarded the sum only in terms of clause
2. This is also borme out by the fact that the.claim of the
Department was based on a percentage of the total cost of -the
work amd the restrlietion of the claim bo 10% also appéars to
have been the result of the proviso to clause 8.  The award,
therefore, on a fair reading of 1it, contains a grant by the
arbitrator of compefsstion to the Government 1n terms .of clause
2, - It: 18 therefore, open to the parties to yrges beéf ore this
ecourt, as they d1d bef ore the High Court also, that, on a
proper conshruetion of olawscs 2 amd 25, this award was not
Justifled, It 18 in this respect that this counter claim of
the Departmort stamds on a different.focting frem the earlisr
cleims of the contrector which heve been re jected and whieh,

we have held above, have been rightly re Jected.

Be Learned counsel for the appellarts contendg that the
terms of olawse 2 cleerly envisspe the determinetion of the
amount . o compersetion for the delay in the executlion of the
veowt only by the Supecrirteniing Bugimer and specifically
menilons that the deedsicn of the Euperintendl Engineer in
wrislag shell be £fiml, Tae opening voxlas &f clause 25 13
Witreedt where otherwise provided in the contract® clearly
take oubt of the purvier of clavce F5 any dispute 1o respect
of a claim under crzlze 2, Er submdtted that the clause
aikhorised c‘-nl;;‘iih::. Sweriptending Ungireer to go into the
questlion whether there is any delay o not and the reaseons
therefor and to determine the rate at which comfensatlon
ghould he zherped ool U0 coptractor, YT Uhe Bonglncer-in-
charge leviss s componsstiion umder clause 2, the contractar
can apply to tie Svperiitonling Englreer, I the Suptdg.
Englneer £irds that themr was no feult on the part of the
eortrachor at all he could wplve the conpersation under
clanst & amd thet cannot be challenged by “he Denertment

bef ore the arbitrator, Per cortra, where the Supbdeg. Engineer
confirms thal there has en a delay far which compersation
shou'd Le charged, 1t will not b= open Lo the conSractor to
challenzge the conzlislon hef cre the arbitrator. Learned
coudel slso subrltted that even If clpvee 25 were to be held
applicabic, the Giestion of submitting » dispute in this regard
to the arbitratcer covld only arise If there had been adetepr-
mipation and a dispute urnder clause 2. . Clause 2 envisages
that the ZFrginsen-lnecharge should, in appropriante cases,
levy a compensation at the rate specified in that clause, If
he 31, 1% wes cpen to the cortractor to dispute the same

ard approach the Buptdg. Englrecr to reduce or walye the
compensaticn tor ahy reascn whatscever. Or, it may be that, even'’

lBl'
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EI'F.E'C-IIEI Enginﬁer-:[n-c:hari:e levied ne campr-matinn, the
epdntepding Englmeser ‘eould, either cn his owp motlion
n ‘being moved by the department, after consliderling the
Faota’charge a compersetion with the gquantum of which the
'partmsut may not be satlsfis=d in which wvernt a dispute
auld’arise, But in the present case neither the Englneer=
'nharge nop the Superintending Bngireer had determined any
A{ability st all unier ciausc 2, There was no compersation
'\Tiad egainst l:ich there wao any prctest the cm“mutq;',
and there was r> matter submit-ed.to the Superitieiing
b,ginaﬁr far dﬁ&rﬂdnatinn. i1 these circumstanges, the -
Bibnissicn of the learned counsel for the appellant is that
. -.',- was no dispute at all be ween the parties on the guestion
focompensetion erd that a dic pute cannot be sald tolarise

rel;.- hecause a cownter claim &{s for the first timo pu rﬂﬁfﬂrd
by the hepartmerm bef ore the apbitratnr.

: On the ocher hapd, the learned {:r_'nu':.*lel for vhe Departmert
.:pnt.etﬂrd that clawe 2 15 in the nature o a psmalelawse which
Mautonatlcally tales effegt irrespective of any default, Fe
fdesoribed it ns er "agreed pehalty" clause. FEe ptate? that

Bthe clouse mede the contrecter liable for the Eana"tjr prsauri‘bed
therpin whenever *here wes a delay in “he compdftion - of the
Wiconsragt, whetzcever migat heve been the resson therefor, the
flquzstion as to whother the contrector was at d¢fault or not

f being toselly immaterinl,  The Depertment wes, thereforc entitled
3,' to automatizally dedwh from the billz payable to the petitionur
f.the comps srsatioh o penalty at the rate montlened in elawse 2
or such redveced pngun® as may be deteriliasd 1ln a particular cese
{m.- the Suptdg. Frglocer and that If the ccontrattor sbjected to
this deduetdon thet would glve rise to g dispile which'ean be the
Egnbjent matter of erbiireatien urndcr ru*.r:- 3. He therefoarg
}.sunnﬂﬂd that the Dvicion Berch has rijhtly comtrued the

fttnrm of the contrect and confirmed the mrawd made by the
arbitratcr,

E. We havs. gons throurh the Juldpgrent of the Division
Beneh of the Plgh coewt ami we have also conaldiered the argu-
[I'I'i'_""t-"" ndvanced. cn both sides, With grest 1cspect, we find
pureelves wiabla to geree with the interpr-iatlon placed by
the Diviaion Boezh.or the termd of the conirast. Clause 2

of the contrecs mpltes the Lime spscified fev the porformarnce.
of the gomiract a mwetbtery of €550 nee ard E::l.hazi':ea the need
on the par: & the cenktrector Lo 't'c'nI*uru:l’L-:ﬂ»_ar_L Fc‘lhclc to the

ime sehodulz u?"]l‘m'::ﬂ by the Eﬂginee:ﬁ-inef 1,;-.:,:' With a

view to compel iy contrsetor to adhcre te this time gchedule,
this elauee providas g .{“r.s ef peneliy 1n the form of compens
satlon to the Departmert Tor default in adhering to the time
gschedulcse The ﬂ'L_i.J.-E: cw:lsfgt:a an amoupt of conpensatlon calu-
laterd nz p Perconlage of the gstlimated cost of Lhe whole work
o thubasis cf the number of days fer which the werk remalns
urcemms 2ed or urdindshed to the presoribed extont-on the

+ 9
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relevant dates. We do not agree with the counsel for the ""a,
Tesponlent that this 1s 1n the nsture of an autcmetic levy :

tz be 'made by the Engimeer-in-charge based on the number of days
of delay and the estimated amcunt of work. Firstly, the refe-
Tence in the clawse to the regquirement that the work shall
throughout the stipulated periecd of the contract be proceeded
with due diligemce and the referemce in the latter part of the
¢lause that the compensation has to be paid ™n the event of
the contrector . failing to comply with“the presoribed time
schedule meke 1t clear that the levy of compensation 1s condi-
tiomed on some default or regligente on the part ‘of the con -
tractors Secomlly, while the clauwe fixes the rate of compen-
satlon at 1 per cent for every day of Aefeult it takes care to
presceribed the maximum compensastion of 10 per cent on this
grourd and it also provides for 'a discretion Lo the Suptdg.
Zngineer to reduce the rete of penaliv from 1 per 'cent. Though
the clpuse does not specifically say so, 1t.1s clear that
any moderstion that may be dope by the Suptdg. Brglneer would
depend upon the circumstances, the nature and perdod of default
and the degree of negliprmce or defauit Shat could be attributed
tn the contractor, This m:ans that the Suntdg, Bnglneer, in
determining the rete of compenseticn ghargeable, willl have tco
go into all the aspects and determire whether there 13 any -
negz Ligcme on the parii of the ccrirectxroer not. Where there has
been no negligeree on the pa~t of the contrhactor or where on
account of varicus e:-:t:r-ﬁmnuf- girc-umstalres referrsd to by the
Civicion Bernch such es vis major or defuault-on the part of the
Goviroment of scwe ctber uncxzzoted civeungtance which does not
justiry P*‘Ila.”.&‘lrﬁ the contractor, the Svpsrintending Enginecr
will we entitlsd end boun? to *‘“f‘JﬂE or gven walve the compen-
satdone TG 13 tras that the clnvs: doss not in termy provide
for any noting to the comtructnr :!-"r the Svperintewling Englreer.
But it will e apprsizeted that in prectise the pmount of come
pensetion will bu iritially levwiedby the Fngimeer-in-charge and
the Suptdg, Englreer comes into the ploture only as some sort

of Tevisional or ppxellpte zuthorlty to whom the cantractor
o =1p114;a.13 for redTess. 45 wWe BCE, A%, elawse 2 contains a complete
n**m hi'rs.r:.r for determinetlion of the compensaticn which can be
i =:1.'nf:cl By the Gevitmrent on the ground cf delay on the part
'cﬂ‘.‘ “i: cenbtractor in completing the contract as per the time
schedule areed %o batvwcen the peartless Tne declsion of the
Suptdp. Engineer, I* mc¢ems to vs, %s 11 the neture of a consi-
dered Secizlon windeh h=z has to crrive al efinr corsidering the
vartous mitipgetins edrouritances that may be pleaded by . the
coniractor er his plca the® he 1s not ¥Mahle to payv.cboponsation
at all umler th2s claoe. In our opiricen the question regarding
the rmouns of ecnpei®ation lsvisble under clawe 2 has to be deck
ded oaly b:.-r the Superintending Br :gincer anel no o else.

¢ 1O,
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e The Division Bench has comstrued the expression
‘ineclause 2 in peranthesis that "the Superintemding EBnglncer's
. deeision shall be fingl" as referring only to a finality
\ departiment; in cther words, that 1t only constitutes a declero-

" tion that po officer in the department ¢an determine the quarti-
w fication amd thnt the quantum of compens=~inn levied by the
;Eup:rintprding Bngineer Et-.‘-. not be chanced without the approval
“'of ‘the Gevernment, After referring to cer .a:l.n Judicial decisions

rr-g.prd* ng the meaning of the word ™inal® in yarious ‘statutes,.
! the Div%sion Berch® cumluﬂed that the fins.ity cannot be” ¢ ons—
-truad as excluding tne Jurisdletion of the srbitrstor under
‘elame 5, Weé are unable to sccept this view. " Clause £5 which
"4a the srbitration clause starts with an openlng phrese eoxeclu-
ding certaln matters arl disputes from arbltrastion anml these
.are matters cor disputes in ;cﬂpmt. of which provision has been
“‘mode elsewhere or obnerwise in the contract, These words inp
i,, our opinion can have refererce only to provisions such as the
:,i one in pprantheuis in clawse 2 by which certaln types of deter
B ‘minations asre left to the sdministretive avthoritles concerned,
%If that be not so, tiue wordsWexcept where otherwise provided
""in the contract” would become mezningless, We oare thereforg
‘Amelimed to held that the opening part of clause 25 clearly
leuies matters like thosce mentlioned 2n elawme 2 in reéspeet of
«Which any dispute is left tec be decided by a hipgher £ficial Af
" the Depertment, Our comclusicn, therefcre, 1s thet the questinn
- of awarding compensatlion urder elnuse 2 1s outside the purvicw
ief the arbitrator anl thaet the compensation, determined under
: nlausr: 2 either by, the Endimeér-in-charge or on further refe-
remce by the Suptdg Sngplncer will not be capable of being calle?
in questicn before the arbitratorn,

10. We may confess thot we had some hesltetlon is comling
to this comluslor. 4s pointed out by the Division Berch, the
questicn of any gligeme or default »n the pert of the cone
tractor hes many fa0ets anl to say that such an important aspect
of the contrect cannct be settled by arbitration but should be
left to on: of the contrecting porties might appear to have far
renching effectss In fact, altheugh the contrecjor in this case might
objegt €o the .recess of erbltration because 1t has gone agalnst
himy comtractevs generally might very well prefer to have the
giestion of swh compensgtion declded by the arbitrator rather
than by the Superintending Basimer. But we should like to make
it elear that ouwr decizion re garding non erbitrabllity iz only
on the guwstion of any comgensetion whieh the Government might
elaim in terms of clavse 2 of the contzects. We have alrendy
printed out that thisz is s pennlty elawme 1osroduced under the
lergtract to ensvry that the timd schedule 18 strictly adhered.
to. Ti 1s somethinz which the Bngimeer-in-charpge conforces
from tima %o time when he finds that the combractoer 1z belng
recaloitront, In orler te ansurc specdy amd proper observance
of tho turms of thoe contract. This 1s pnot an undelined powver.
Tne amount of compeniation is strictly limited to a maximum
e 10 and with p wile marpgin of discretion to the Suptde.
_1-1:1&.{1*, who might not only reduce the percentapge buk whr.
*hink, can cven relduce it to nll, If the cursime+
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warrant, It is this power that is kept outslde the scape of
arbitraticn. We would like to clarify that. tiAsdeclsicn'of -
ours will nsot bheve ‘any - appl:l.c::-i-ian to the elaims, if any, far
logss or damage which it may Dz open to the Government tn lay
agalret the contractor, not in terms of clause 2 but unler
the genersl lav or umer the Contr-ct 4ot. 4As we have polnted
out et the verv outset so far as this cese 13 gomcermed the. -
eleim of the Goverament has nbviously preceeded in terms of
clause 2 ard that 13 the way in which both the learned single
Julge as well as the Division Berch have also approached the
guestion, FHesilng clauses 2 and 25 togcther we think thaet the
.eprzlusion is ircesistible thet the amovnt of compensation
ﬁ zenble unler ciagwge 2 1s g matter "mich has to be edjudi-

cated in accordamz wilsh that clause mﬂ wh:l.n‘t uannct be raferra
to afbltrestion wder elauvie 25. : '

[y

11, As sheted Earlier', an a]termtivﬁ ground Was Jrged
by the learncd counssel for the gppellant that, no penalty
under clavse 2 having been impcsed by the respondemts in the
firet instepce, no dispute had at alr a>isen which eould have
becn referrel to arbitration, Tihis polnt was nct taken B
before the High Court. and the relevart facis are not on record,
Th=i apart, in the view we¢ have to! ‘el b 1s unnecessary to

exinress any opinlon on this srgement emt we refrain i‘rnm doling *
51

134 Fer the repscns above mentioned, we regtore the judpe-
ment of the lzarved sinele Judge. In the result, the amount
of cnm-mmntiuﬂ of Ma20,000/- gvarded oy the arhitrntﬂn in
favouy cf the uwtrmrn' will stard deleted, The amount of
interest pavgbic to the contractor, If amy, will be worked out
on the basi3 of the gward as meglified by us above.

13, The appeal is allowed. We hodcver make no arder as to
costs in the clroumstamces of tne oes e

N i

Appeal allowed.



